Article refl ects the recent developments in the fi eld of internal audits within the banks (the document on the internal audit function in banks issued by the Basel Committee on Banking Supervision in 2012). It covers the processes of the internal audits, the relations between supervisors and auditors and the main principles covering the internal audits in banks.
Problems Connected with Organized Crime Sanctioning
Organized crime is undoubtedly one of the most serious problems of current society. It is a phenomenon aff ecting many areas of civic society in diff erent ways and with diff erent intensity, thus infringing the rights of individuals. It also poses a signifi cant threat to law-abiding democratic state and its democratic system. It is a phenomenon, which has been fl ourishing especially in areas with ineff ective legislation and public authority. In this way it should be regarded as one of the biggest safety risks not only abroad, but also in the Czech Republic.
It is criminal law, which plays an indispensable role in the fi ght against organized crime. Cases of organized crime undoubtedly count to serious crime. In such cases criminal law is the means of the last instance. Th ere is no other branch of law, which could represent a suffi cient tool in the fi ght against this phenomenon. According to the existing law criminal law off ers many substantive law as well as procedural legal institutes through which we can sanction the organized crime. However, it is good to know that in such cases the traditional schemes usually fail to achieve their goal and so it is necessary to search for more eff ective ways.
Considering the fact that organized crime activity is becoming more and more sophisticated and can be characterized by a high degree of secrecy and professionalism of the individuals participating, it is obvious that the whole process leading to detection, conviction and sanctioning of the individual participants must diff er from traditional criminal proceedings applied in cases of common crime.
Despite the fact that the Criminal Substantive Law and the Criminal Procedural Law contain a whole range of provisions that can be used in the fi ght against organized crime, it seems that the phenomenon of organized crime constantly keeps winning its battle with investigative, prosecuting and adjudicating bodies. It is the lack of suffi cient amount of relevant evidence, which represents the biggest problem in the process of detecting organized crime. Th is logically results from the fact that organized crime can be characterized, apart from other things, by its strict rules of unity, obligation to maintain secrecy and strict sanctions in case of breach of these rules. Th us it is very hard to expect any kind of cooperation with the investigative bodies on the part of the participants as the state is lacking in tools through which it could balance the uneven level of sanctions imposed by the state and those carried out by the organized crime members. Th us the failure of evidence oft en results in the criminal proceedings being too long. As far as the economic aspect is concerned it is too expensive and last but not least it fails to produce the primary purpose, i.e. conviction and sanctioning of individual perpetrators.
Not only a great number of theorists, but also many practitioners consider it important to amend the legislation regulating the position of those participating in organized crime activity i.e. members of organized crime groups and criminal societies, who are willing to cooperate with the investigative, prosecuting and adjudicating bodies through providing important information in exchange for their impunity or lower punishment.
It is the institute of so-called King's/Queen's evidence, also called cooperating accused.
2 Th is is no new institute as far as European countries are concerned and it has been in use in many European countries (such as e.g. Poland, Italy, France, etc.). It could be one of the possible tools that could contribute to hastening and 2 Th e Black's Legal Dictionary defi nes the term King's/Queen's evidence so that "if there are more than just one person accused of a crime, one of them testifying against the others based on the promise that he/she will be acquitted, such a person is considered to be providing testimony which is on the same level as the testimony given by the King/Queen or the state." See Black, H.C. et al.: Black's Legal Dictionary. II volume. 6th edition. Prague: Victoria Publishing, 1993, p. 802. Th us it is obvious that the term "cooperating accused" is more appropriate -term which was fi nally adopted by the Czech legislator.
facilitating the activity of investigative, prosecuting and adjudicating bodies in connection with organized crime detection and sanctioning.
Th ere have always been many proponents as well as opponents of the legislative enshrinement of the regulation dealing with the institute of "King's/Queen's evidence"
3 Th e cooperating accused can represent a possible solution to the negative impact of criminal proceeding in cases of organized crime. Th e fact that, the investigative, prosecuting and adjudicating bodies have a means of evidence in the form of a person who can provide relevant information and at the same time he/she is willing to share this information during the proceedings, this fact will undoubtedly facilitate and speed up the whole process. Such direct evidence in the form of a witness providing relevant information will defi nitely serve as a crucial element within the whole process of providing evidence and at the same time it can serve as an impulse to gain other relevant evidence. In such case the criminal proceedings are no longer a tiring eff ort to convict the perpetrator with uncertain outcome and substantial costs.
However, it is good to say that the introduction and use of the institute of the "King's/Queen's evidence" (or cooperating accused) poses a signifi cant risk of disturbing and upsetting the basic principles the criminal law is built on. Moreover, there is another drawback connected with the use of this institute. It is the fact that it is very hard to completely prevent the accused from taking advantage of this institute for the purposes of getting even with other perpetrators of organized crime. As it was mentioned above, the investigative, prosecuting and adjudicating bodies oft en fi nd themselves in the state of lack of evidence in the course of proceedings dealing with felonious crimes. Th us if there is not a suffi cient amount of other evidence, the person who wants to gain some privilege resulting from the position of "King's/Queen's evidence" may wish to intentionally withhold his/her share in the crime committed and can also provide false testimony and frame the other members of the criminal society or organized crime group thus achieving their conviction for the purposes of taking revenge or removing a competitor from within the criminal environment. It is good to realize that it is the people with many previous convictions, with bad characteristic features and without conscience and sense of responsibility who are likely to become the cooperating accused. In such cases it would be logical that their testimony would not be trustworthy and therefore it would have to be supported by other means of evidence.
4 However, even these individuals may be motivated by the eff ort to provide true testimony, not only trying to rely on their position and calculating in cold blood as they know that their false testimony can rid them of the privilege off ered by the position of cooperating accused. An important factor motivating the cooperating accused to provide true testimony could also be the threat of sanctions imposed in cases of false testimony, which is a crime itself.
Th e History of the Legal Regulation of the so-called Principal Witness (cooperating accused)
Th e intention to amend the institute of the so-called principal witness was fi rst met with a favourable response in the proposal initiated by the Ministry of the Interior prepared in cooperation with the Ministry of Justice as soon as 2002.
5 Th is proposal was supposed to have introduced the institute of temporary discontinuance of criminal proceeding, discontinuance of criminal prosecution, provision, regulating proceeding against cooperating accused and temporary postponement of criminal prosecution in connection with the perpetrator who has decided to cooperate with the investigative, prosecuting and adjudicating bodies. However, the proposed amendment was not adopted as it was showing a number of defi ciencies.
In 2004 a group of deputies submitted a proposal in the Chamber of Deputies amending the criminal code and criminal laws based on the Polish legal regulation including the law on principal witness, which has been the part of the legal regulation since 1997.
6 However, this proposal was rejected by the Chamber of Deputies aft er the President refused to sign it. 
Th e Concept of Cooperating Accused in the Current Legal Regulation
Under the provision § 178a of the criminal code the accused is not granted immunity from prosecution i.e. they can be prosecuted, however, it is possible to lower the sentence or acquit the accused in case all the legal conditions have been met. Th e following conditions have to be satisfi ed if the accused is to be marked as a cooperating accused.
• it has to be a proceeding dealing with a very serious crime • the accused shall report facts to the prosecutor contributing signifi cantly to clarifi cation of the specifi c crime committed by the members of an organized group, members linked to an organized group or those who have acted in favour of such an organized group, or the accused shall report facts which can help to prevent the crime to be completed • the accused shall be taken under oath to give a complete and true testimony about aforementioned facts both in the pre-trial hearing as well as before the court • the accused shall confess to the crime for which he is prosecuted with no reasonable doubts about his free will, intention and certainty to confess • the accused shall declare his agreement with the fact that he/she has been marked as a cooperating accused • the prosecutor considers such a marking as necessary with respect to the nature of the crime committed which the accused has decided to clarify, also taking into account the crime to which the accused has confessed, the person of the accused as well as the circumstances of the case, especially the facts whether and to what degree the accused took his share in committing the crime he is now bound to clarify as well as what are the consequences of his actions.
Before the accused is marked as a cooperating accused by the prosecutor, the prosecutor has to interrogate the accused not only for the purposes of getting the facts about the case, but also for the purposes of getting the contents and facts of the confession of the accused as well as for the purposes of making the accused realize the consequences of his/her confession. Th e accused must also be told about his rights and duties concerning his being marked as a cooperating accused, and the consequences brought about in case of breaking the oath ( § 178a clause 3 of criminal code as amended).
If all of these requirements have been met, the fact that the accused has been marked as a cooperating accused will be refl ected in the sentencing in such a way that the court will take this fact into account when imposing the sentence and type and terms of punishment, assessing the contribution of the cooperating accused to the whole criminal proceeding ( § 39 clause 1 of the criminal code), the court will also take into account the mitigating circumstances under the § 41 letter m) of the criminal code and last but not least the court may lower the prison term under the lower limit of the severity of the prison term without being bound by any kind of restrictions ( § 58 clause 4 of the criminal code). Th us according to the new legal regulation the prosecutor can argue that the cooperating accused should be acquitted if the prosecutor considers this important with respect to all the circumstances, especially with respect to the nature of the crime mentioned in the confession of the accused in comparison with the crime the accused is bound to clarify, with respect to the measure in which the cooperating accused can clarify the crime committed by the members of the organized criminal society, in connection with the organized group or in favor of the organized criminal society, with respect to the signifi cance of the testimony for the criminal proceeding when talking about evidence collected, with respect to the person accused and to the circumstances of the specifi c case, specially the fact whether and to what degree the accused took part in committing the crime he is now bound to clarify and with respect to what consequences his conduct had ( § 178a clause 2 of the criminal code as amended), unless the cooperating accused has committed a crime which is more serious than the one he helped to clarify, unless he participated in the organizing or soliciting to the crime he is now bound to clarify, unless he has infl icted a serious bodily harm or death intentionally and unless there are good reasons for exceptional increase in the prison term (59 of the criminal code).
Th e change in the procedural regulation must be followed by a change in the substantive regulation through the enactment of a new provision § 46 clause 2 of the criminal code. Under this provision the court shall refrain from sentencing the perpetrator who has been marked as cooperating accused provided all the conditions contained in the § 178a clause 1. and 2. of the criminal code have been satisfi ed and if the cooperating accused has given a true and complete testimony about the facts which can contribute signifi cantly to clarifying of the crime committed by the members of the organized group, in connection with the organized group or in favour of the organized group both in the pre-trial hearing and the hearing before the court. However, it is not possible to refrain from punishing the perpetrator marked as a cooperating accused if the crime committed by the cooperating accused is more serious than the one he/she has helped to clarify, if he participated in organizing or soliciting to the crime he has helped to clarify if he intentionally infl icted a serious bodily harm or death through this criminal act or if there are good reasons for exceptional increase in the prison term ( § 59). Relatively signifi cant changes as far as rights and duties of the courts can also be seen in the provision § 58 clause 4 of the criminal code. 8 Th e court will lower the punishment of imprisonment under the lower limit of the prison term for the accused who has been marked as a cooperating accused provided that the conditions set out under the § 178a clause 1 of the criminal code have been satisfi ed and on condition that the accused has provided in the pre-trial hearing and the hearing before the court a true and complete testimony about the facts which can signifi cantly help to clarify However the provision § 178a of the criminal code is connected with a set of interesting problems of great importance: 1) First it is important to ask a question whether the accused who is eligible to be awarded the status of cooperating accused could have necessarily participated in committing an exceptionally serious crime which is the subject of the criminal proceeding. Th e fi rst clause of the § 178a " …in the proceeding dealing with an exceptionally serious crime…" can be interpreted in such a way that the accused must have participated in commiting of the specifi c crime. It is obvious that those who have participated in the commission of the crime can usually provide the investigative, prosecuting and adjudicating bodies with the most reliable information. However, it does not always have to be the case. Even a person who has not participated in commission of the crime in any way can provide crucial information which can come from diff erent sources.
According to the recently adopted provision of the clause 2 it is not necessarily the person who has participated in commission of the exceptionally serious crime who can be marked as a cooperating accused. Th e provision goes as follows "unless the cooperating accused has committed a crime which is more serious that the one he has helped to clarify…". Th us it is obvious that the legislator take into account the possibility that the cooperating accused can also be a person who has not participated in the commission of a exceptionally serious crime.
2) Th e status of cooperating accused is confi ned to the proceeding before the court, as results from the wording of the law "… the prosecutor can mark the accused as a cooperating accused in the formal accusation…" Based on this provision the accused does not have any guarantee that they will be granted this status at least for the proceeding before the court, even though they have provided all the relevant and crucial information during the pre-trial hearing. Th e accused could not be granted this status without providing the important evidence at the pre-trial hearing. Th e period between the provision of the relevant information by the accused up to the submission of the indictment can take a long time and the legal uncertainty of the accused whether or not they will be marked as a cooperating accused in the formal accusation can heavily infl uence their willingness to cooperate. the crime in the pre-trial hearing and the hearing before the court, i.e. the crime committed by the members of an organized group, in connection with the organized group or in favor of an organized criminal society; the court will take into account the nature of the crime committed mentioned in the confession in comparison with the crime committed by the members of the organized group, in connection with the organized group and in favour of the criminal society, i.e. the crime he has clarifi ed. It will also take into account the signifi cance of such activity of the accused, the perpetrator and the circumstances of the case, especially if he has participated and to what extent he has participated in the crime he has sworn to clarify and subsequently what was the result of such actions.
Th ere is another question, which is closely connected with this issue, i.e. whether the court is allowed to judge the accused as a cooperating accused even when the prosecutor did not mark him/her as a cooperating accused in the formal accusation. If the court has arrived at the conclusion (aft er the trial) that the accused has cooperated with the investigative, prosecuting and adjudicating bodies both in the pre-trial hearing as well as during the proceeding before the court as defi ned in the provision § 178a of the criminal code it would be convenient for the accused to have the status granted even during the trial. However, this is not possible under the current legal regulation.
However, it is the court which bears the procedural responsibility for fi nding the facts of the case during the pre-trial hearing without any reasonable doubts. Th us if the court assumes aft er hearing the evidence that the accused has significantly contributed to clarifying the important facts of the case, then it should be allowed to somehow "reward" the accused. Bearing in mind the fact that this privilege is vested exclusively in the hands of the prosecutor during the pre-trial hearing, it would be possible to condition this step by the consent given by the prosecutor who has fi led the complaint. Th us the accused willing to cooperate would have a stronger guarantee and his position would be strengthened. Th us, it is advisable to propose this regulation 3) Another complication connected with the application can be found when using the § 46 clause 2 of the criminal law regulating the absolute discharge. Can the court refrain from punishing the cooperating accused even if the prosecutor has not suggested this in the formal accusation? Based on the wording of the fi rst clause § 46 clause 2 of the criminal code it is not possible as the court shall refrain from punishment only in case other conditions have been satisfi ed namely in the § 178a clause 1 and 2 of the criminal code including among other things the condition that the prosecutor suggests the absolute discharge in the formal accusation (( § 178a clause 2 of the criminal code).
According to the intended law it would be convenient if the court could decide about the absolute discharge even in cases when the prosecutor has not suggested this in the formal accusation with the other conditions having been met, as under the rule of the constitutional regulation expressed in the article 40 clause 1 of the Charter of Fundamental Rights and Freedoms it is "only the court which shall decide about the guilt and the punishment". Th us the regulation under which the decision of an impartial and unbiased court is predetermined by the prosecutor's proposal made in the formal accusation cannot be considered as complying with the constitution.
4)
Th e fact that the legislator completely neglected a whole range of procedural issues connected with this institute when adopting the provision § 178a of the criminal code and its subsequent amendment can be considered as a serious defi ciency. Th e fi rst defi ciency to be criticised has been mentioned in point num-ICLR, 2012, Vol. 12, No. 2. ber 3), i.e. the impossibility of the accused to defend himself against the steps of the prosecutor if he/she has not marked the accused as a cooperating accused in the formal accusation, even though the accused has provided important information in his testimony in the pre-trial hearing. Th e Criminal Procedure Code does not even set the form of such a decision. Th is defi ciency seems to be a crucial one, especially at the moment when the same information has been provided to the prosecutor by two accused, one of them being granted the status of cooperating accused the other not.
Th us it is obvious that even the current legal regulation probably cannot be motivating enough to make the accused cooperate with the investigative, prosecuting and adjudicating bodies as a result of the absence of at least minimal guarantee of rights of the accused. Th is assertion cannot even be disproved by the fact that the legislator signifi cantly widened the advantages of the person who has been marked as a cooperating accused. Th ese advantages came into force through the last amendment regulating the possibilities of imposing punishment or refraining from punishment respectively.
In cases of common crime the possibility for the accused who has been charged with a serious crime for the absolute discharge is very small. However if it is a person who cooperates with the investigative, prosecuting and adjudicating bodies dealing with organized crime then the situation is diff erent. In such cases it should be taken into account whether it is in the public interest to destroy such organized crime groups rather than punish individual criminals although the crime they have committed was a serious one. Th us if we come to the conclusion that the sanctioning of the organized crime should, from this viewpoint, be the primary role of the state, then there is another question, i.e. whether or not there should be other advantages secured for the cooperated accused, namely e.g. the possibility to meritoriously discontinue the proceeding during the stage of pretrial hearing.
Conditions, which, if fully satisfi ed, would lead to discontinuance of criminal prosecution should be clearly and not too vaguely defi ned, so that this institute could be used only exceptionally with those perpetrators who fully deserve this advantage of impunity from the state. On the other hand the principle ultima ratio, i.e. the requirement to apply this institute only in cases when the purpose of the criminal proceeding cannot be achieved in diff erent way, should also be included in the legal regulation of principal witness. . Th e provision regulating the discontinuance of the prosecution, under which the investigator could now with the previous consent of the prosecutor discontinue the prosecution if the accused signifi cantly participated in clarifying of a crime of corruption, a crime of founding, plotting and supporting of a criminal or terrorist group or an exceptionally serious intentional crime committed by an organized group, criminal society or a terrorist group or if the acussed participated in detecting or conviction of the perpetrator of such a crime was also supplemented. However, neither of these procedural decisions could be applied if the accused person was also the person who organized the crime or acted as a person soliciting to the crime he/she helped to clarify.
Th e Concept of the Cooperating Accused in the Slovak Legal Regulation
When re-codifying the criminal law in 2005 the Slovak legislator decided to introduce the institute of cooperating accused which was, however, introduced in a form slightly diff erent from the Czech Republic. In comparison with the Czech legal regulation the marking of the accused as a cooperating accused in the Slovak legal regulation aff ects especially the process of the criminal proceedings against the accused and not only the possibility of sentencing and imposing the imprisonment punishment and its length 9 . In particular it is the provision § 218 of the criminal code (Act No. 301/2005 Coll, as amended), which allows the prosecutor to decide upon the conditional discontinuance of criminal prosecution of the cooperating accused provided the following conditions have been satisfi ed:
• Th e accused has signifi cantly participated in clarifying of a crime of corruption, a crime of founding, plotting and supporting of a criminal or terrorist group or an exceptionally serious intentional crime committed by an organized group, criminal society or a terrorist group or if the acussed participated in detecting or conviction of the perpetrator of such a crime 9 However, compare § 39 clause 2 letter e) of the Slovak criminal code (Act No. 300/2005 as amended)
• Th e clarifying of such a crime is in the public interest and outweighs the interest in criminal prosecution of the accused • It is not possible to conditionally discontinue the criminal proceeding against the accused who has organized the crime, participated in the solicitation to the crime or against the accused who has ordered the crime even though he has helped to clarify the crime
In case of a judicial decision where the court decided to conditionally discontinue the criminal prosecution, the cooperating accused is provided a probationary period which is in comparison with the "ordinary" conditional discontinuance of the criminal prosecution under the § 216 of the criminal code twice as long, i.e. ranging from two to ten years. Within the specifi cally provided probationary period the accused is only obliged to further participate in the clarifying of the specifi c crimes.
Based on such legally determined conditions regulating the possibility to award the status of cooperating accused it is possible to say that the Slovak legislator was rather benevolent and not very consistent when adopting this institute as this conception must necessarily result in a discussion over a whole number of controversial issues.
First it is important to raise the issue of the gravity of the crime committed by the person who has been awarded the status of the cooperating accused.
10 Th e Slovak legal regulation does not set any limits, i.e. the status can be awarded to a person who has committed a common crime but it can also be someone who has committed the most serious crime. Th e only limitation can be seen in the fact that it cannot be a person who has organized the crime, person who has participated in the solicitation to the crime or the person who ordered the crime which is being clarifi ed. Bearing in mind that the § 218 of the criminal code is followed only in cases when the prosecutor comes to the conclusion that it is in the public interest to clarify the specifi c crime and that this interest outweighs the importance of the criminal prosecution of the accused it is important to consider the situations when the accused has committed a crime which resulted in an intentional killing of one or more individuals, but at the same time he would signifi cantly participate in the clarifying of a crime of bribery and corruption.
Th us it is important to consider whether the public interest in the clarifying of such a crime will outweigh the interest of the society in the criminal prosecu- tion of the accused, or whether the public interest in the clarifying of a crime of bribery can outweigh the interest in the punishment of a perpetrator who has intentionally caused death?
Th e outlined example can be considered an extreme situation, however, I assume that it can be used to illustrate the defi ciencies of the legal regulation of the cooperating accused when talking about the gravity of the crime the accused has committed. Moreover, this argument is strengthening if we realize that it is the prosecutor who will decide whether the conditions for the conditional discontinuance of criminal prosecution have been satisfi ed. In this context it is important to raise the issue of the credibility of the accused -witness who, by the way, helps to clarify the act which is defi ned by the law as a crime, but at the same time this accused faces a strict sanction for his actions.
In the same way it is important to think about the meaningfulness of the regulation of the probationary period. As it was mentioned above the cooperated accused is provided with the probationary period ranging from two to ten years as a result of the decision upon the conditional discontinuance of criminal prosecution. It is a wide scope and it could especially be the upper limit which could make the accused feel uneasy and doubtful, however, the legislator probably took into account the complexity and lengthiness of the whole criminal proceeding in such cases. Seen in this light the length of the probationary period itself should not raise any doubts.
However, the situation is diff erent when talking about the conditions the accused is obliged to satisfy during the probationary period. Th e only condition set by the legislator is the one under which the accused must participate in the clarifying of the crime. Th us the accused who is in the probationary period is not even under the most elementary duty, i.e. to lead an orderly life or make up for the harm they have caused. Th us his position and status of the cooperating accused will not be shaken even if they will keep on committing further crime during the probationary period, etc.
Taking into account the fact that the accused is under no obligation to compensate the harmed person or even enter into an agreement with the harmed person over the compensation than the provision saying that the harmed can fi le a complaint with suspended eff ect ( § 218 clause 3 of the criminal code) against the decision upon the conditional discontinuance of the criminal proceeding of the cooperating accused loses its sense. On what grounds would it be possible to respond positively to such a complaint?
If the cooperating accused meets the conditions during the probationary period, the prosecutor will decide that this accused has satisfi ed the conditions. Th us the prosecutor can make such a decision aft er the whole of probationary period and not during this period. It is this part of the regulation which also seems to be problematic. When setting the particular length of the probationary period it is necessary to take into account the specifi c case that is being dealt with and the probable length of such a case. However, it can happen that the criminal proceeding of the case in which the cooperating accused participated has been fi nally concluded upon the judgment, but the accused is still in his probationary period and thus it is not possible to decide according to the designed law whether the accused has proved to be useful.
Last but not least it is important to deal with the issue of the procedural role of the prosecutor and his possibility to decide. In cases when the accused participates in clarifying of the crime there are three possible ways how the prosecutor can decide under the criminal code. In such a case it is possible to decide on the discontinuance of the criminal prosecution ( § 228 clause 3 of the criminal code) 11 or to optionally discontinue the criminal prosecution ( § 215 clause 3 of the criminal code), or to decide on the conditional discontinuance of the criminal prosecution of the cooperating accused ( § 218 and subsequently the criminal code). Th e conditions for all three types of decisions are the same except for one small deviation mentioned in § 215 clause 3 of the criminal code and thus it is possible to choose any of them provided all the conditions required by the law have been satisfi ed. However, the results of these decisions are diff erent.
Th us it is important to ask a question what are the criteria according to which the prosecutor is going to decide? In the professional circles question was asked whether this defi ciency of the legal regulation can off er opportunities for corruption.
12
Th ere should not be any problem with the application of the provision § 228 clause 3 of the criminal code regulating the discontinuance of the criminal prosecution as this can precede the decision on the conditional discontinuance or the discontinuance of the criminal prosecution. However, some problems can appear in cases when conditions for the conditional discontinuance of the criminal prosecution as well as the conditions for the discontinuance of criminal prosecution have been met. According to Klátik such an ambiguity of the legal regulation can make the impression that the criminal prosecution will be discontinued in such cases when the cooperation of the accused with the investigative bodies has been very active. However if this was not the case and the activity of the accused was showing not suffi cient signs of effi ciency then it would be wrong 11 In this case it is also the police authority which can decide on the discontinuance with the previous consent of the prosecutor. Th us if we take into account the nature of such decision it is not required that the public interest in clarifying of such crime should be compared with the interest in the criminal prosecution of the accused. to completely discontinue the criminal prosecution as it would be more appropriate to provide the accused with the chance to reconsider his actions during the probationary period so that this accused may be marked as the one who has proved to be useful by the court.
13
It is obvious that according to the law designed it is necessary to set out clear conditions under which it will be possible to decide on the discontinuance of the criminal prosecution and those conditions under which it is possible to decide on the conditional discontinuance of the criminal prosecution.
Aft er the re-codifi cation of the legal regulation the professional literature contained presumptions that the accused must have participated in the criminal activity which he later helped to clarify to the investigative bodies and to the court itself.
14 However, this idea was subsequently abandoned and the current theory does not condition the granting of the status of the cooperated accused by a necessary share or participation in the specifi c crime committed. 15 Although it is highly probable that the person has participated in the criminal activity being investigated, however, it does not necessarily have to be the case. Th us the cooperating accused could have committed any crime except for the crime of organizing, solicitation or ordering of the crime investigated.
In conclusion it can be said that the institute of the cooperating accused has not been much used in the Slovak legal environment. According to annual reports of the General Prosecutor's Offi ce of the Slovak Republic the institute of the conditional discontinuance of the criminal prosecution of the cooperating accused was only used once in 2007 and 2009, in 2006 and 2008 was not used at all.
16
Based on what was said above it is possible to come to the conclusion that the institute of the cooperating accused as it is set out in the Czech and Slovak legal order shows signifi cant diff erences, especially as far as the benevolence provided to the accused by the state is concerned. Th e range of benefi ts provided by the Czech criminal law system to the accused for his cooperation covers solely the area of sanctions, the maximum benefi t being the regulation of the provision § 46 clause 2 of the criminal law regulating the absolute discharge which came into force September 1, 2012. Th is step seems to be rather benevolent especially if we take into account the fact that the accused might have committed a serious crime. On the other hand it is also important to take into account the pos-sible negative impact of the criminal proceedings against the accused who has been cooperating with the investigative and prosecuting bodies when testifying against the perpetrators of the organized crime especially with respect to the fact that the criminal proceeding must have reached the stage of a proceeding before trial if the accused is to be granted the absolute discharge.
By contrast the Slovak legislator designed the position of the cooperating accused and the resulting benefi ts procedurally rightly as the prosecutor is allowed to terminate the criminal prosecution through the meritorious decision in the pre-trial stage of the criminal proceeding. Although this legal regulation is also showing a number of defi ciencies which should be removed further ahead it is still according to existing law more motivating for the accused than it is under the Czech legal regulation especially with respect to the possible settling of the case.
